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Continued next page…

What you really need to know about Butler
Continued from first page...
This lead paint case made Wisconsin the only state in country a “collective liability” standard in these
types of cases.
Justice Butler soon wrote the infamous decision in Thomas v. Mallet, which created a guilty-untilproven-innocent approach to product liability. Wisconsin became the only state to adopt a "collective
liability" theory in lead paint cases: Whether a company actually produced the lead paint that
harmed a claimant was irrelevant to its guilt or innocence. See Fn.2.
The court’s analysis in striking down damage caps in medical malpractice cases has been strongly
criticized as allowing the court to strike down any law it doesn’t like.
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Then came Ferdon v. Wisconsin Patients, declaring unconstitutional the state's cap on
noneconomic damages in medical malpractice cases. It argued that the caps bore "no rational
relationship to a legitimate government interest." That conclusion was bizarre, since the legislature
had specifically passed the caps to make malpractice insurance "available and affordable," and the
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caps worked. In 2004, the American Medical Association judged Wisconsin to be one of only six
states not in a medical malpractice crisis. Marquette University law professor Rick Esenberg
concluded that under the court's reasoning in that case, "almost any law is subject to being struck
down." See Fn.2.
Even more amazing is the court’s notion that the rationality of a statute can change over time.
The court justified its inquiry, in part, by stating that a statute that is rational when enacted may be
made irrational by events and presuming that policing this “devolving rationality” is a judicial
responsibility. Fn.3.
During Butler’s tenure his actions as part of the court’s liberal majority also drew strong criticism for their
decisions on search and seizure law as well as their apparent desire to micromanage the police.
Justice Butler wrote a majority opinion finding that the state constitution provided greater protection
to suspected criminals, even though its wording virtually mirrored that of the U.S. Constitution. See
Fn.2.
--Although the court declined the petitioner’s invitation to adopt a per se rule of exclusion of all
confessions by children under sixteen who have not been given an opportunity to consult with a
parent or interested adult, the court did order that, henceforth, “all custodial interrogation of juveniles
in future cases be electronically recorded where feasible, and without exception when questioning
occurs at a place of detention.” Presumably any evidence obtained from unrecorded custodial
interrogations will be excluded. See Fn.3.
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