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Continued next page…

What you really need to know about Liu
Continued from first page...

Essentially this means that the Constitution changes over time and means something different today
than it did yesterday or will mean tomorrow.

Americans of all backgrounds can wholeheartedly take an oath to support and defend the
Constitution when they are naturalized, join the armed forces, gain admission to the bar, or are
sworn into elective office not because of how our founding text was understood in 1789, or even in
1870, but because of how we understand it today. Fn.3.
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Liu on Constitutional Welfare Rights

Liu in a 2008 law review article discusses at length the concept of judicially imposed welfare rights. In
this context welfare rights mean a societal consensus that persons possess a right to certain goods and
services, a consensus of “how a society understands its obligations of mutual provision.” Here is how his
analysis works:

My thesis is that the legitimacy of judicial recognition of welfare rights depends on socially situated
modes of reasoning that appeal not to transcendent moral principles for an ideal society, but to the
culturally and historically contingent meanings of particular social goods in our own society.
Informed by the central themes of Michael Walzer's Spheres of Justice, I argue that judicial
recognition of welfare rights is best conceived as an act of interpreting the shared understandings of
particular welfare goods as they are manifested in our institutions, laws, and evolving social
practices.

On this account, the existence of a welfare right depends on democratic instantiation in the first
instance, typically in the form of a legislated program, with the judiciary generally limited to an
interstitial role. Further, because the shared understandings of a given society are ultimately subject
to democratic revision, courts cannot fix the existence or contours of a welfare right for all time. So
conceived, justiciable welfare rights reflect the contingent character of our society's collective
judgments rather than the tidy logic of a comprehensive moral theory. Fn.4.

What does this type of judicial interpretation mean in the long run?

Some day yet, the Court may be presented with an opportunity to recognize a fundamental right to
education or housing or medical care. But the
recognition, if it comes, will not come as a moral or
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consolidation of the values we have gradually
internalized as a society. Fn.5.
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